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Introduced by the Council President at the request of the Mayor:

ORDINANCE 2007-801-E
AN ORDINANCE APPROVING A SETTLEMENT AGREEMENT AND MUTUAL RELEASE BETWEEN THE CITY OF JACKSONVILLE (“CITY”) AND IBM CORPORATION WHICH WILL PROVIDE THE CITY A CREDIT IN THE AMOUNT OF $120,000 TO BE USED FOR PROCURING IBM SERIES X INTEL BASED SERVERS TO REPLACE IBM HS20 BLADES; AUTHORIZING THE EXECUTION OF DOCUMENTS; PROVIDING AN EFFECTIVE DATE.


WHEREAS, the City of Jacksonville (the “City”) purchased IBM HS20 Blades from IBM Corporation (“IBM”) from 2005 through 2006; and


WHEREAS, the City believes that the IBM HS20 Blades have not performed as IBM promised; and


WHEREAS, differences and disputes persist between the City and IBM with respect to the IBM HS20 Blades; and


WHEREAS, the City and IBM wish to resolve their differences and disputes witH respect to the IBM HS20 Blades through a Settlement Agreement and Mutual Release (the “Agreement”) which will provide the City with a credit in the amount of $120,000 to be used by the City to procure IBM Series X Intel-based servers to replace the IBM HS20 Blades; now, therefore


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Settlement Approved.  The settlement between the City and IBM, as more fully described in the Agreement attached hereto as Exhibit 1, is hereby approved, and the Office of General Counsel of the City of Jacksonville is hereby authorized to execute all documents necessary to effect the settlement.


Section 2.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

     /s/ Jim R. McCain   . 
Office of General Counsel

Legislation Prepared By: James R. McCain, Jr.
G:\SHARED\LEGIS.CC\2007\ord\02.12.07.THS.Settlement.Approval.doc
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE

THIS SETTLEMENT AGREEMENT, AND MUTUAL RELEASE (“Agreement™), dated June

13. 2007 1s made and executed by and between the City of Jacksonville, Flonda (the “City™). and IBM
Corporation (“1IBM™).

WHEREAS. the City purchased IBM HS20 Blades (the “Machines”) from IBM from 2003 through 2006
WHEREAS,; the City believes that the Machines have no: performed as IBM promised,
WHEREAS, differences and disputes persist between the parties with respect to the Machuines,

WHEREAS, 1t 15 the desire of the parties to this Agreement to effect a resolution of their
differences and disputes with respect to the Machines,

NOW, THEREFORE. in consideration of the mutual covenants and understandings set forth in
this Agreement. the parties hereto agree as follows

1 IBM will provide a credit of $120,000.00 to the City to be used for the sole purpose of procuring
IBM Series X Intel based servers for the replacement of "the Machines". These new servers are to be

procured directly through IBM based upon the standard IBM Customer Agreement between IBM and the
City This credut is valid through December 31, 2007

2 Excepting only the obligations imposed by tlus Agreement, the parties hereto do hereby release
and discharge each other, and each of their successors, assigns, predecessors, subsidianes, parents. and
affiliates, and each of their present or former shareholders, partners, employees, representatives. agents,
servants. officers, directors. and spouses, from any and all rights, actions, allegations, claims. debts,
demands, habilities, obligations, promises, acts, agreements, contracts, accounts, costs, expenses,
damages, and causes of action relating 10 the City’s engagement of IBM to provide the Machunes,
including without himaitation, any claims of the City regarding the purchase the Machines from IBM and
any claims of IBM for further compensation by the City for the Meachines.

3 Each party hereto warrants and represents that it has not assigned. nor 1n any way conveved.
transferred, or encumbered, all or any portion of the claims or rights covered by this Agreement.

4. This Agreement 1s the sole. only, entire, and complete agreement of the parties relating in any
way to the subject matter hereof. No other statements, promises, or representations have been made by
any party to the other, or are relied upon; and no consideration has een or 1s offered, expected. or held
out other than as may be expressly provided herein.

3 The parties hereto recognize that this Agreement effects a settlement of claims. both current and
potential. which are demued and contested, and nothing contained herein shall be construed as an
admussion of any liability by or on behalf of any party hereto  All such hiability 1s expressly denied

6 The parties acknowledge that there 1s a possibility that subsequent to the execution of this
Agreement. they will discover facts or incur or suffer claims which were unknown or unsuspected at the
time this Agreement was executed, and which if known by them at that time may have maternially atfected
their decision to execute this Agreement. The parties acknowledge and agree that by reason of thus

Agreement. they are assumung any risk of such unknown facts and such unknown and unsuspected
claims.
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7. Each party hereto expressly represents that it has the authority to enter 1nto thus Agreement. This
Agreement shall be binding upon and shall inure to the benefit of the parties, and their heirs. successors,
and assigns

8. Each party hereto has reviewed this Agreement and understands the contents thereof Each party
has been represented by counsel of 1ts own selection and has receirved independent legal advice from
attorneys of 1ts choice with respect to the advisability of making the settlement and release provided
herein and of executing this Agreement

9. The parties hereto recognize that, as part of their day-to-day business operations, they may be
required to disclose to their parties certain of the terms and provisions of this Agreement. At the same
time, the parties hereto agree that 1t 1s in all parties’ interest to minimize any publicity relaung to the
terms and conditions of this Agreement. Accordingly, the parties agree that neither they nor thewr
attorneys will reveal or publicize the terms and conditions of this Agreement Notwithstanding the
foregoing, nothing herein shall prevent the parties from disclosing the settlement or 1ts terms to their
accountants, attorneys or tax advisors, or to governmental agencies, or as may otherwise be required by
law.

10 All questions with respect to the construction of this Agreement and the nghts and habilities of
the parties hereunder shall be construed 1n accordance with and be governed by the laws of the State of
Califormua in effect as of the date hereof.

11 This Agreement may be executed in counterparts, all of which, when taken together, shall
constitute one and the same instrument.

IN WITNESS WHEREOY, the parties hereto have executed this Agreement

City of Jacksonville, Florida IBM Corporation
By
By
Name.
Name
Title.
Title.
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